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IN THE COURT OF ASSISTANT SESSIONS JUDGE:: UDALGURI, ASSAM 

SESSION- 55/2015 

u/s- 326/307 IPC R/W Section-25(1-A)/27 Arms Act 

THE STATE OF ASSAM             --------  Sri Chandan Gour (Informant). 

          -Vs- 

SRI ESAIL BASUMATARY          -------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

                      Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

  (1) Mr B. K Chetry                           : Ld Addl. PP for the State. 

  (2) Mr R. Khakhlari                          : Ld Defence Counsel. 

EVIDENCE RECORDED ON                   : 19.03.17, 29.04.16,  

                                                       01.07.16 & 19.05.17. 

ARGUMENTS HEARD ON                     : 31.05.2017.  

JUDGMENT DELIVERED ON                 : 08.06.2017. 

J U D G M E N T 

1.            The brief facts of the case leading to the prosecution of the accused 

Sri Esail Basumatary is that on 16/10/2014 one Sri Chandan Gour lodged an 

ejahar with the I/C, Lalpani OP under Majbat PS stating inter alia that on 

15/10/2014 at about 7.30 pm while Sri Bakul Gour and Sri Suklu Gour were 

coming from Hatimara Gaon, two persons namely, Sri Esail Daimary and Sri 

Nana Daimary started indiscriminate firing on them, due to which Sri Baklu Gour 

was hit by a bullet causing grievous injury on his person. Hence the Case. 

2.           On receipt of the ejahar, the same was sent to Majbat PS and then 

Majbat PS Case No- 57/14, u/s-326/307 IPC, R/W Section 25(1-A)/27 Arms Act 

was registered against Sri Esail Daimary and  Sri Nana Daimary. Investigation 

into the case was commenced and after completion of usual investigation, 
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Charge-sheet u/s-326/307 IPC R/W Section-25(1-A)/27 Arms Act was submitted 

against the accused Sri Esail Basumatary, to face the trial.  

3.            In due course, the case was committed to the Court of Hon’ble 

Sessions Judge, Udalguri by the ld CJM, Udalguri and then the case was 

transferred to this Court for trial. 

4.           Trial of the case was commenced. The accused appeared before the 

Court to face the trial. After hearing both the sides and perusing the case 

record, charges in writing u/s-326/307 IPC R/W Section-25(1-A)/27 Arms Act 

were framed against the aforesaid accused person. On being read over and 

explained the content of charges u/s-326/307 IPC R/W Section-25(1-A)/27 Arms 

Act, the accused pleaded not guilty and claimed to face the trial. 

5.          Points for Determination:- After considering the materials on record, 

I have found the following points for determination- 

              I) Whether on 15.10.2014 at about 7.30 pm at Kukurbuka village, the 

accused Sri Esaila Basumatary was found in conscious possession 

of one hand made gun? 

              II) Whether on the same date, time and place, the aforesaid accused 

fired bullets from a hand made gun? 

              III)  Whether on the same date, time and place, the aforesaid accused 

caused grievous hurt to Sri Baklu Gour by means of a gun? 

              IV)  Whether on the same date, time and place, the aforesaid accused 

fired bullet from his gun with intent to cause murder of Sri Baklu 

Gour ? 

6.           During the trial, the prosecution side examined as many as elevan (11) 

witnesses namely, Sri Deben Daimary as PW-1, Sri Mula Daimary as PW-2, Sri 

Rabindra Daimary as PW-3, Sri Chandan Gour as PW-4, Sri Suklu Gour @ 

Sivaram Panika as PW-5, Sri Ram Bilash Panika as PW-6, Sri Baklu Gour as PW-

7, Sri Chandrabhan Panika as PW-8, SI Dilip Kr Kakoti as PW-9, Sri Deben 
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Chandra Gohain as PW-10 and Dr. Prakash Kalita as PW-11. The prosecution 

side exhibited the Statement u/s-161 CrPC of Sri Mula Daimary as Ext-1, ejahar 

as Ext-3, Seizure List as Ext-4, Charge-sheet as Ext-5, Report of Armourer as 

Ext-6 and Medico-legal Report of victim as Ext-7. After the closure of 

prosecution evidence, the accused was examined u/s-313 Cr.P.C, wherein his 

stand was of total denial. The accused declined to adduce defence evidence. I 

have also heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.       To determine the above-mentioned points and to reach a judicial decision 

on the same, let me now adumbrate the germane evidences on record. 

POINT NO-I & II: 

8.        Before proceeding to appreciate the evidences on record for determining 

the points in hand, let me highlight the arguments of both the sides. The ld 

Counsel for the accused has argued that the prosecution has failed to prove the 

seizure of hand made gun from the possession of the acused as the seizure 

witnesses have not supported the same. Per contra, the ld Addl PP submitted 

that the IO recovered the hand made gun from the possession of the accused in 

presence of witnesses on being led by the accused himself.   

9.           On the face of the aforesaid rival contentions, let me appreciate the 

evidences of PWs to see as to whether the pistol/gun was infact recovered from 

the possession of the accused. It can be seen that in Ext-4 (Seizure List) there 

are three seizure witnesses namely, Sri Rabindra Daimary, UBC Arjun Munda 

and Sri Ram Bilash Panika. What is seen from the evidence of Sri Rabindra 

Daimary (PW-3) is that the police recovered a pistol from his compound and 

took his signature on a blank paper. The notable aspect is that during cross-

examination, PW-3 admitted that he did not know as to wherefrom the pistol 

was recovered. Other seizure witness Ram Bilash Panika (PW-6) stated in his 

deposition that Baklu Gour received bullet injuries. There is no whisper that he 

was present at the time of recovery of pistol allegedly from the accused. PW-6 

admitted in his cross-examination that Ext-4 was a blank paper and that he was 
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not shown the khaza gun by the police. None of the aforesaid seizure wiitnesses 

corroborated the stand of prosecution regarding the recovery of gun/pistol from 

the possession of the accused. Other seizure witness was not examined by the 

prosecution. None other PWs whispered about the recovery of the hand made 

gun from the possession of the accused. Further there is no eye-witness to show 

that the accused fired bullets from the pistol. PW-4 Sri Chandan Gour stated that 

he heard from Saklu Gour that the accused Esail Basumatary and Sri Nan 

Daimary were involved but Saklu Gour (PW-5) stated that from the talk of 

villagers he came to know that the accused Sri Esail Basumatary was involved in 

the crime. This sorts of evidences can not be made the basis from determining 

the criminal liability of accused. The principle of criminal jurisprudence is that 

the prosecution has to prove its case beyond reasonable doubt and in case of 

any doubt, the benefit of doubt has to be given to the accused persons.  

10.       On the face of the aforesaid appreciation of evidence vis a vis the facts 

in hand, the penal liability cannot be fastened upon the accused person. The 

aforesaid appreciation of evidences of PWs led me to hold that the prosecution 

has failed to prove beyond reasonable doubt that the accused Sri Esail 

Basumatary was found in conscious possession of one hand made pistol or that 

the accused fired bullets from his hand made gun as alleged. Hence, the points 

in hand are decided against the prosecution. 

POINT NO-III & IV: 

11.       Further allegation of the prosecution is that the accused caused grievous 

hurt to Sri Baklu Gour by means of a gun  and that the accused fired bullet from 

his gun with intent to commit murder of Sri Baklu Gour. Let me appreciate the 

evidence on record to determine the same. At the outset, it needs to be stated 

here that there is no eye-witness to show that the accused caused grievous 

injury to Sri Baklu Gour by firing bullets from the pistol or that the accused 

intended to kill Baklu Gour. The only germane evidences are that of PW-4 and 

PW-5 apart from victim Baklu Gour (PW-7). PW-4 Sri Chandan Gour stated in his 

deposition that he heard from Saklu Gour that the accused Esail Basumatary and 

Sri Nan Daimary were involved in the incident but Saklu Gour (PW-5) stated that 
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he came to know from the talk of villagers that the accused Sri Esail Basumatary 

was involved in the crime. Further victim (PW-7) himself stated in his deposition 

that he could not see as to who had fired on him. So, the evidence of PW-7 

makes the fate of prosecution case apparent. Evidences of this nature can not 

be made the basis from determining the criminal liability of the accused. There is 

no other witness to support the prosecution case. The principle of criminal 

jurisprudence is that the prosecution has to prove its case beyond reasonable 

doubt and in case of any doubt, the benefit of doubt has to be given to the 

accused persons.  

12.        The aforesaid appreciation of evidences of PWs led me to hold that the 

prosecution has failed to prove beyond reasonable doubt that the accused Sri 

Esail Basumatary caused grievous hurt to Sri Baklu Gour by means of a gun  or 

that the accused fired bullets from his gun with intent to commit murder of Sri 

Baklu Gour. Hence, the points in hand is decided against the prosecution 

13.         On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove its 

case against the accused Sri Esail Basumatary beyond reasonable doubt. As 

such, the accused is acquitted of the charges levelled against him. So, the 

accused be set at liberty forthwith.  

14.        The bail-bond for the accused would remain in force for the next six (6) 

months in view of Sec. 437-A CrPC. 

15.       The seized weapons be disposed of as per law in due course. 

16.      Given under my hand and seal of this Court on this 8th day of June, 2017.        

                                                                                                                                                                                                                              

                                                              (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                                  Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I)  PW-1                  : Sri Deben Daimary; 

           II) PW-2                  : Sri Mula Daimary; 

           III) PW-3                 : Sri Rubendra Daimary; 

           IV) PW-4                  : Sri Chandan Gour; 

           V) PW-5                   : Sri Suklu Gour @ Sivaram Panika; 

           VI) PW-6                  : Sri Ram Bilash Panika; 

          VII) PW-7                  : Sri Bakul Gour; 

         VIII)  PW-8                 : Sri Chandrabhan Panika; 

           IX) PW-9                   : SI Dilip Kr Kakoti; 

          X) PW-10                   : Sri Deben Chandra Gohain & 

           XI) PW-11                 : Dr Prakash Kalita. 

2.   PROSECUTION EXHIBITS-            

     I) Ext-1                               : Statement u/s-161 CrPC of Sri Mula Daimary; 

    II) Ext-3                            : ejahar; 

   III) Ext-4                            : Seizure List; 

    IV) Ext-5                            : Charge-sheet; 

    V) Ext-6                             : Report of Armourer & 

     VI) Ext-7                            : Medico-legal Report of victim. 

3.    DEFENCE WITNESSES               : Nil. 
4.    COURT WITNESSES/EXHIBITS   : Nil.                        

                                             

                                                             (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                                        Asstt. Sessions Judge, Udalguri, Assam 

 

 


